IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
DELTA DI VI SI ON

LARRY JAMES OLDSMOBI LE- PONTI AC-
GVC TRUCK CO., INC.,
on behal f of itself and al

others simlarly situated PLAI NTI FF
VS. Civil Action No. 2-94cv90-D-B
GENERAL MOTORS CORPORATI ON DEFENDANT

VEMORANDUM OPI NI ON

Plaintiff Larry Janmes O dsnobil e-Pontiac-GVC Truck Co., Inc.
("James") instituted this unfair business practices action agai nst
Def endant General Motors Corporation ("GM') on behalf of current
and fornmer GM new vehicle dealers in Mssissippi. Janes contends
that GMs practice of assessing a nmandatory advertising charge
equal to 1% of the manufacturer's suggested retail price ("NMSRP")
on each new vehicle purchased violates the Federal Autonobile
Deal ers Day In Court Act ("ADDCA"), 15 U . S.C. 88 1221 et seq., and
the M ssissippi Mdtor Vehicle Conm ssion Law ("MWCL"), M ss. Code
Ann. 88 63-17-51 et seq. This cause cones before the court upon
Plaintiff's Motion for Cass Certification pursuant to Rule 23 of
the Federal Rules of Civil Procedure. Janes seeks to certify a
cl ass defined as:

[a]l] persons or entities who were |licensed and franchised

Chevrol et, Pontiac, Cadillac, O dsnobile, Buick, Geo, or GMC

Truck new vehicle dealers in Mssissippi at any tine from

August 1, 1988 through the present tine excludi ng defendant,

its affiliates, divisions and subsidiari es.

Plaintiff's Mbtion For Class Action Certification § 18. The court



finds Plaintiff's notion well taken and shall certify the proffered

class subject to certain nodifications as set out bel ow

FACTUAL BACKGROUND!

Janes, a M ssissippi business corporation with its principal
pl ace of business located in Corinth, Mssissippi,2is a licensed
and franchi sed A dsnobil e, Pontiac and GVC Truck deal er for GM and
a fornmer licensed and franchi sed Cadillac dealer. GMis a Del aware
corporation, qualified to do business in Mssissippi, wth its
principal office in Detroit, Mchigan. GM manufactures, assenbl es
and distributes new vehicles through its various unincorporated
operating divisions such as Chevrolet, Buick, Pontiac, Cadillac,
A dsnobil e and GVC Truck.

Janmes comenced this suit on June 15, 1994, alleging in its
Conmpl ai nt that GMinposes on its deal ers a mandatory 1%charge, the

"GV Marketing Adjustnent,” on each new vehicle purchased. The

When ruling upon a notion for class certification, the
court nust take the substantive allegations contained in the
plaintiff's conplaint as true. |In re Catfish Antitrust
Litigation, 826 F. Supp. 1019, 1033 (N.D. Mss. 1993) (citing
cases). The court's recitation of the facts in this case
reflects this rule.

2When referring to the individual, the court shall use M.
Janes' full nane, "Larry Janes," to avoid confusion with the
cor porati on.

Harry Vickery Chevrolet-A dsnmobile Co., Inc. ("Vickery"), a
former GMdealer in Geenville, Mssissippi, was al so a naned
plaintiff in this action. However, the court granted Vickery's
Motion for Leave to Wthdraw One Naned Plaintiff by an order
dated June 7, 1995, |eaving Janes as the only naned
representative of the proposed cl ass.
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nmoni es subsequently collected by GV are used exclusively for
advertising purposes through "marketing initiatives" as set up
through GMs various divisions. Plaintiff's Arended Conplaint 11
11, 13. A dealer cannot purchase any new vehicl e manufactured by
GM wi t hout paying the 1% advertising charge. Id. 1 12. Janmes
contends that GM s inposition of the 1% charge viol ates the ADDCA?
and the MWCL* and that it and the putative class nenbers it seeks
to represent are entitled to conpensatory damages in excess of
$50, 000 each, punitive damages, injunctive relief, and attorneys'
fees and expenses. |1d. § VI.

Janmes asserts that it neets the requirenents under Rule 23 in

3Specifically, the ADDCA provides in part that
[a] n autonobil e dealer may bring suit against any
aut onobi | e manuf acturer engaged in conmerce, in any district
court of the United States in the district in which said
manuf acturer resides, or is found, or has an agent, w thout
respect to the anount in controversy, and shall recover the
damages by him sustained and the cost of suit by reason of
the failure of said autonobile manufacturer . . . to act in
good faith in performng or conplying wwth any of the terns
or provisions of the franchise, or in termnating,
canceling, or not renewing the franchise with said deal er.
15 U.S.C. § 1222.

“Rel evant portions of the MWCL provide that
(1) It is unlawful and a m sdeneanor:
(c) For a manufacturer, a distributor, a wholesaler, a
di stributor branch or division, a factory branch or
di vision, or a whol esal er branch or division, or
of ficer, agent or other representative thereof, to
coerce, or attenpt to coerce, any notor vehicle dealer

4. To contribute or pay noney or anything of val ue
into any cooperative or other advertising program
or fund.

M ss. Code Ann. 8 63-17-73 (Supp. 1995).
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that (1) the class is so nunerous that joinder would be
inpracticable; (2) its clains are typical of those of the class;
(3) it wll fairly and adequately protect the interests of the
class in that its interests are not antagonistic to those of the
class; (4) its clains involve comopn questions of fact and |aw
whi ch predom nate over any issues unique to individuals in the
class; and (5) class action treatnent is the superior nethod for
adj udi cation of this controversy. 1d. ¥ 15. GVvehenently opposes
certification of the proposed class and contends that Janes has
failed to satisfy the requirenments of Rule 23.

This court has jurisdiction over the controversy pursuant to

15 U.S.C § 1222 and 28 U.S.C. 8§ 1331, 1332 and 1367.
DI SCUSSI ON

THRESHOLD ARGUMENTS

As an initial matter, GM argues that Janes |acks standing to
represent Buick, Cadillac, Chevrolet and Geo deal ers because it is
not a dealer for any of those vehicle lines. Mem of Def. GMIn
Qop'n To Mtion For Cass Certification (hereinafter "Def.'s
Brief") at 19-22. Plaintiff never sold Buick, Chevrolet or Geo
lines and its association with Cadillac ended over five years ago.
GM submits that only dealers fromthese particul ar divisions would
have standing to challenge the 1% charge as applied to their
respective divisions. Thus, GMsubmts that Janes is not a nmenber

of the entire class it purports to represent.



To satisfy the nmenbership requirenent of Rule 23, the class
plaintiff nust have the sane interests and nust suffer the
sane injuries as the class nenbers; where the representative
suffers injuries that are different fromthose suffered by t he
menbers of the class, the nanmed plaintiff |acks the requisite
standi ng or nenbership. East Texas Mditor Freight Sys., Inc.
V. Rodriguez, 431 U S. 395, 403 (1976).

Def.'s Brief at 20-21 (enphasis in original).

The court agrees with GM s statenent of the law, but not with
GMs application of the law in regard to Janes as the class
representative. Janes alleges in its Conplaint that GMillegally
required it, along with every other M ssissippi GV dealer, to pay
the 1% marketing adjustnment in order to purchase new GM vehi cl es.
This 1% charge did not waver in anmount or application along
division lines; once inplenented, every dealer had to pay it to
purchase new vehicles. GMraised a simlar standing argunent in
front of the district court for the District of Mnnesota in a

substantially identical action. Lockwood Mitors, Inc. v. General

Mtors Corp., 162 F.R D. 569, 574 (D. Mnn. 1995). The Lockwood

Court found GM s reasoni ng unpersuasive and hel d that

[t] he fact that other dealers were required to pay the charge
at a different tinme or based on a different brand of GV
vehi cl e® does not affect the existence of this injury.

The 1% nmarketing mark-up was instituted in conjunction with
various Marketing Initiatives set up by GMs divisions. For
exanple, GVC Truck Division inplenented its initiative on or
about Septenber 1, 1988; Cadillac Mdtor Car D vision inplenented
its initiative in or about July 1989; O dsnobile Mtor D vision
in or about July 1989; Pontiac Mdtor Division in or about July
1990; and Buick Mdtor Division on or about August 1, 1990.
Plaintiff's Amended Conpl aint T 5-9.
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Id. Janes has standing by virtue of its occupation as a GMdeal er;
it "personally has suffered sone actual or threatened injury as a
result of the putatively illegal conduct of the defendant . . .,
the injury fairly can be traced to the chall enged action, and [it]

is likely to be redressed by a favorable decision.” Valley Forge

Christian Coll eqge v. Anericans for Separation of Church and State,

454 U. S. 464, 472, 102 S. . 752, 758 (1982) (internal quotations
and citations omtted). Any dissimlarities in the type or degree
of injury suffered by Janes and that purportedly suffered by cl ass
nmenbers are better addressed under the auspi ces of Rule 23, and not
as an obstacle to standing.
1. FEDERAL RULE OF ClVIL PROCEDURE 23(a)

Janmes nust neet the prerequisites set out in Rule 23(a), in
addition to satisfying either 23(b)(1), (2), or (3), in order to
maintain this suit as a class action. Fed. R GCv. Pro. 23;

Applewhite v. Reichhold Chens., Inc., 67 F.3d 571, 573 (5th Cr.

1995) (burden of proof on party seeking class certification); see

al so Mbore Video Distribs., Inc. v. Quest Entertainnent, Inc., 823

F. Supp. 1332, 1338 (S.D. Mss. 1993) ("[P]laintiff must nake a
prima facie showwing in its pleading that it satisfies Rule 23.").
Rul e 23(a) provides:

One or nore nenbers of a class nmay sue or be sued as
representative parties on behalf of all only if (1) the class
is so nunerous that joinder of all menbers is inpracticable,
(2) there are questions of law or fact common to the cl ass,
(3) the clains or defenses of the representative parties are
typical of the clains or defenses of the class, and (4) the
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representative parties will fairly and adequately protect the
interests of the class.

Fed. R Cv. P. 23(a). Janes contends that it neets the
prerequisites® under 23(a)’ and also satisfies 23(b)(3). Rul e
23(b)(3) permts certification if

the court finds that the questions of |law or fact common to
the nmenbers of the class predom nate over any questions
affecting only individual nmenbers, and that a class action is
superior to other avail able nethods for the fair and efficient
adj udi cati on of the controversy. The matters pertinent to the
findings include: (A) the interest of nenbers of the class in
individually <controlling the prosecution or defense of
separate actions; (B) the extent and nature of any litigation
concerning the controversy already comenced by or against
menbers of the class; (C) the desirability or undesirability
of concentrating the Ilitigation of the <clains in the
particular forum (D) the difficulties Ilikely to be
encountered in the nmanagenent of a class action.

Fed. R Gv. P. 23(b)(3). If the court is satisfied, after
"rigorous analysis," that all prerequisites have been net, the

class may be certified. Falcon v. General Tel. Co., 815 F.2d 317,

319 n.2 (5th Gr. 1987). However, "[t]he district court has w de

discretion in deciding whether to certify a class action.”

®Rul e 23(a)'s requirenments are generally referred to as
prerequi sites of "nunerosity, commnality, typicality, and
adequacy of representation.” GCeneral Tel. Co. v. Falcon, 457
U S. 147, 156, 102 S. C. 2364, 2370, 72 L.Ed.2d 740 (1982);

Appl ewhite, 67 F.3d at 573.

I'n addition to the four express requirenents set out in the
rule, courts have recognized two inplicit additional criteria.
First, the class nust be capable of identification and
definition. DeBremmekar v. Short, 433 F.2d 733, 734 (5th G
1970) (per curiam; MGQiire v. International Paper Co., 1994 W
261360, *3 (S.D. Mss. 1994). The second inquiry is whether the
representative party is a nenber of the proposed class. MQire,
1994 W 261360, *3.




Applewhite, 67 F.3d at 573; Jenkins v. Raymark Indus., Inc., 782

F.2d 468, 471-72 (5th Cr.), reh'q denied, 785 F.2d 1034 (5th Gr

1986) .
A Class Definition

GM contends in its brief that Janes' definition of the
proposed cl ass has two inherent problenms. The first is that "the
class includes tinme periods when the marketing initiatives and/or
prograns were not even in force." Def.'s Brief at 16. The second

problem according to GV is that Janes' definition "treats this

case as if it involved a single, static program. . . [when t]his
is not so." Id. The court addresses each of these objections in
turn.

1. Ti me Peri ods

Janes defines the proposed class as
All persons or entities who were licensed and franchised
Chevrol et, Pontiac, Cadillac, O dsnobile, Buick, Geo, or GVC
Truck new vehicle dealers in Mssissippi at any tinme from
August 1, 1988 through the present tinme excludi ng defendant,
its affiliates, divisions and subsidiaries.
Plaintiff's Amended Conplaint § 14 (enphasis added). However, as
GM poi nts out and James concedes, the 1% marketing adjustnent was
not inplemented until Septenber 1988 with the inception of the
Chevrolet and GMC Truck marketing initiatives, and then only
applied to Chevrolet and GMC Truck dealers. Def.'s Brief at 16.

A dsnobil e and Cadill ac deal ers were not charged until the sumrer

of 1989, and Buick and Pontiac dealers until the summer of 1990,



the dates coinciding with the inception dates of the division
initiatives. Id. GM argues that the class definition nust be
redrawn to take into account these different dates.

Janes adequately answers these objections by suggesting that
"the class to be ultimately certified should consist of all those
persons who have been GM dealers at any tine after Septenber 1
1988 and who have paid the mandatory 1% MSRP on any GMvehi cl es and
who are not ot herwi se excluded fromthe class as affiliates of GM "
Plaintiff's Reply Mem I n Supp. O Class Certification (hereinafter
"Plaintiff's Rebuttal Brief") at 19 n.15. Such a definition takes
into account the initial starting date of the 1% charge (Septenber
1988) and GM s concerns about the different inception dates for
di vi sion deal ers.?®
2. Different Initiatives®

GM's second objection with the proposed class definition
focuses on the nyriad differences anong the individual division

marketing initiatives. Def.'s Brief at 16-19. For exanple, sone

8The court notes that the Lockwood Court used a simlar
definition when it certified the proposed class in a
substantially identical litigation:

Al l persons who were |icensed and franchi sed Bui ck,

Cadil l ac, Chevrolet, GVC Truck, O dsnobile and Pontiac new

vehicle dealers in Mnnesota fromthe effective dates of

each marketing initiative through the present tinme excl udi ng

defendant, its affiliates, division and subsidiaries.
Lockwood, 162 F.R D. at 582.

Wiile GM | abel s sone of its division marketing strategies
"initiatives" and others "prograns,” the court |abels themall as
initiatives to save space and avoi d conf usion.
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divisions (GMC Truck, Chevrolet, and Pontiac) |limt their support
solely to the marketing of new vehicles, while other divisions
(A dsnmobile and Cadillac) support marketing of both new and used
vehicles as long as certain conditions are net. Reinbursenents to
i ndi vidual dealers also differ along division lines. The divisions
have also inplemented a nosaic of strategies in reference to
support of deal er marketing associ ati ons.

Despite GMs in-depth discussion of its different marketing

strategies, the initiatives are not the subject of Janes'

chal | enge. Janes' Conplaint asserts that only the 1% MSRP
assessnment is illegal, and it was and is uniformy applied to al
GM dealers irrespective of division. Whet her the new vehicle

purchased i s a Bui ck, Chevrolet, Pontiac, Cadillac, O dsnobile, Geo
or GVC Truck, GMrequires the dealer to pay 1%of the MSRP i n order
to close the deal. GMhas failed to denpnstrate any significant?
difference in regard to the 1% MSRP assessnent so as to justify
denying class certification.
B. Nunerosity

The first explicit requirenent of Rule 23(a) is that the cl ass

nmust be "so nunerous that joinder of all nenbers is inpracticable.”

1°GM poi nts out one difference in regard to the 1% MSRP
assessnment in its brief. Chevrolet capped its marketing support
at $250. 00 per vehicle purchased by dealers (a $25,000 MSRP cap).
GMC Truck also fornerly had such a cap. However, the court is of
the opinion that such a slight variance is insufficient to
destroy the class definition and, in any event, goes nainly to
prove any appropriate anmount of damages.

10



Fed. R Cv. P. 23(a). Practicability of individual joinder is the
mai n focus, but a court may al so consider other factors including
t he nunber of claimants and the nature of the action. Watson et

al. v. Shell Gl Co., 979 F.2d 1014, 1022 (5th Cr. 1992) (noting

t hat nunmerosity requirenent inposes no nechanical rules); see also

General Tel. Co. v. EECC, 446 U.S. 318, 330, 100 S. C. 1698, 1706,

64 L. Ed.2d 319 (1980); Zeidman v. J. Ray McDernott & Co., 651 F.2d

1030, 1038 (5th Cr. 1981); Garcia v. door, 618 F.2d 264, 267 (5th

Cr.) (noting court should al so consider "ease of identifying [the
class's] nenbers and determning their addresses, facility of
making service on them if joined and their geogr aphi c

di spersion."), cert. denied, 449 U S. 1113, 101 S. C. 923 (1981).

GM asserts that joinder is practical in this case because
"each deal er is known and readily identifiable by nane and address,
each is easily subject to service of process and notice, each is in
M ssissippi, and each is a substantial, independent business
enterprise. " Def.'s Brief at 45. However, James seeks to

represent not only current GM deal ers, but also forner GM deal ers

1The court notes that the Lockwood Court rejected GM s
i dentical objection to the nunerosity requirenent in that
l[itigation. Lockwood, 162 F.R D. at 574-75. Simlarly, district
courts in Pennsylvania and Chio also held the nunerosity
requi renent had been nmet and subsequently certified classes in
cases involving substantially identical clains against GM Race
Bui ck- Ponti ac-Cadillac-A dsnmobile-GMC, Inc. v. Ceneral Mtors
Corp., Cv. No. 94-25-E (WD. Penn. Cct. 11, 1994); Kasper Bui ck-

GMC Truck Inc. v. General Mtors Corp., Case No. C 2-88-944 (S.D
Chio Aug. 2, 1989).
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who are not as readily identifiable and may no |longer reside in
M ssi ssi ppi . Furthernore, Janes has submtted evidence which
suggests that current franchised M ssissippi GM deal ers alone
nunber approxi mately one hundred and eight (108). Ex. A (docunent
prepared by M ssi ssi ppi Motor Vehicle Comm ssion), att. Plaintiff's
Mem In Supp. O Mtion For Cass Certification (hereinafter
"Plaintiff's Brief"). Fornmer dealers appear to be even nore
nunmerous, nunbering closer to 133 (nmaking the class total
approximately two hundred and forty-one (241)). Def.'s Brief at
37. Faced with these nunbers, and the fact that deal ers are spread
over the entire state, it is pellucid that James has net the

nunmerosity prerequisite. More Video Distribs., Inc. v. Quest

Entertainment, Inc., 823 F. Supp. 1332, 1339 (S.D. Mss. 1993)

(noting that nunbers over 40 are usually certified; asserting class
of 70 is sufficiently large to satisfy 23(a)).
C. Commonal ity

The second prong of Rule 23(a) requires an inquiry into
whet her "there are questions of |aw or fact common to the class.”
Fed. R Cv. P. 23(a). The Fifth Crcuit has held that the

threshol d of "commonality" is not a high one. Applewhite, 67 F. 3d

at 573; Jenkins, 782 F.2d at 472. However, "class certification

requires at least two issues in comon." Applewhite, 67 F.3d at

573; cf. Forbush v. J.C. Penney Co., 994 F.2d 1101, 1106 (5th G

1993) (requiring all class nenbers share at | east one el enent of
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cause of action); Stewart v. Wnter, 669 F.2d 328, 335 (5th Gr.

1982); Moore Video, 823 F. Supp. at 1239 ("The rule requires only

that resol ution of the conmon questions affect all or a substanti al
nunber of the class nenbers.").

The central question to be resolved by this litigation is
whet her the 1% MSRP assessnent is prohibited by the ADDCA and the
MWCL. This issue is common to all GM dealers in that all had to
pay the charge in order to receive new vehicles from the
manuf acturer. The fact that the dates of inposition differ does
not alter its ultimte commonality as applied to GM dealers. If
each cl ass nenber proceeded individually, each would have to prove
the illegality of the 1% assessnent. "Qovi ously, individual
actions designed to prove identical elenments would conpletely

destroy any notions of judicial econony.”" 1nre Catfish Antitrust

Litigation, 826 F. Supp. 1019, 1034 (N.D. Mss. 1993). \Whether or
not individual questions predom nate over this comon issue is
better addressed under the auspices of Rule 23(b)(3), but Janmes has
denonstrated comonal ity sufficient to satisfy 23(a).
D. Typicality

The third prong of Rule 23(a) requires the party seeking cl ass
certification to denonstrate that "the clains or defenses of the
representative parties are typical of the clains or defenses of the
class." Fed. R Cv. P. 23(a). Typicality often overlaps wth

comonal ity and adequacy of class representation. 1n re Catfish,

13



826 F. Supp. 1034. However, a prom nent consi deration exclusive to
the typicality requirenent is whether "there is an absence of an
adverse interest between the representative parties and other
menbers of the class.” 1d. (citing cases). Typicality does not
require the clains of the class nenbers to be identical, however.
Id. (citing nunerous cases). Instead, a typical claimis one which
menbers of the proposed class should reasonably be expected to
raise. Id. Substantial simlarity of legal theories will also
satisfy this third requirenent despite strong factual differences.

Appl eyard v. Wallace, 754 F.2d 955, 958 (11th Cir. 1985).

Janes asseverates that its clains are typical of the class due
to the "single, uniformschene to assess unlawful paynents for an
advertising fund" which is under attack in the instant litigation.
Plaintiff's Brief at 13. GMcontends, however, that Janes' clains
are atypical due to the peculiar circunstances of Janes'
deal ershi p. Janes' dealership is located two mles from the
Tennessee border, with Tennessee deal ers constituting the bul k of
the conpetition; the dealership only carries three GM lines --
Pontiac, O dsnobile and GMC Truck; Janes' marketing approach is
al nost exclusively local; the deal ership's tel evision advertising
is mnimal; and the dealershipis locatedin a small, econom cally-
depressed town. Def.'s Brief at 59-60.

Whet her or not these facts may be atypi cal when conpared with

a standard M ssissippi GM dealer, they have no inpact on the

14



court's consideration of the typicality of the material clains

alleged in Janes' Conplaint. Janes submts that GM uniformy
i nposed an illegal mandatory 1% MSRP assessnent on all M ssi ssi pp
GM deal ers. "[1]n instances wherein it is alleged that the

def endants engaged in a common schene relative to all nenbers of
the class, there is a strong assunption that the clainms of the
representative parties wll be typical of the absent class

menbers."” Inre Catfish, 826 F. Supp. at 1035 (citing cases). The

1% charge applies equally to dealers notwithstanding (1) the
geographic location of the dealership, (2) which brand of GM
vehi cl es t he deal er purchases, (3) the marketing strategy utili zed,
or (4) the local econony in the dealership's area. "The diversity
of nanmed plaintiffs who differ in their nethods of operation and
conduct is often cited by defendants as an inpedinent to class
certification. However, as long as the substance of the claimis
the same as it would be for other class nmenbers, then the clains of
named plaintiffs are not atypical.” 1d. at 1036. The factual
variances cited by GM are incidental to the |egal theory under
which Janmes brings this |awsuit. Rule 23(a)'s typicality
requirenent is nmet in this matter.
E. Adequacy of Representation

The fourth and final requirenment of Rule 23(a) is that the
party seeking class certification show that "the representative

parties will fairly and adequately protect the interests of the
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class.” Fed. R Gv. P. 23(a). This entails an inquiry into
whet her plaintiff's counsel have the qualifications and experience
necessary to conpetently conduct such a litigation and whet her the
plaintiff's interests are antagonistic to those of the class. |In

re Catfish, 826 F. Supp. at 1037; see also Jenkins, 782 F. 2d at 472

(noting that court should al so question whether representative has
sufficient stake in outcone).

GM contests both facets of Rule 23(a)'s fourth prong. GV
conpl ains that James' counsel have played an "overarching” role in
this litigation, in essence substituting thenselves as the class
representatives. The court disagrees and summarily rejects this
argunent. The record evinces no evidence that Plaintiff's counsel
have assuned the dominant role in this litigation. Mor eover,
Plaintiff's counsel have substantial experience wth class
litigations as well as famliarity with particular issues in the
case sub judice. To date they have conpetently and vigorously
mai ntained this suit and the court is satisfied of their

qualifications. Horton v. Goose Creek Indep. Sch. Dist., 690 F. 2d

470, 484 (5th Gr. 1982) (noting that "adequacy requirenent
mandates an inquiry into the zeal and conpetence of the

representative's counsel"), cert. denied, 463 U.S. 1207, 103 S. C.

3536 (1983).
GM's main attack focuses on the second conponent of the rule:

Janes' alleged inability to adequately represent the interests of
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the putative class nenbers. GM offers in support of this
contention (1) affidavits from dealers across the state opposing
Janes as the cl ass representative, (2) Janmes' insul ated environnent
and uni que marketing position, (3) the fact that Janes does not
carry Buick, Cadillac or Chevrolet lines, (4) Janes' | ower busi ness
volurme, (5) Janes' geographic location, (6) Larry Janes'
negotiations to sell his dealership and (7) Larry Janes'
unfamliarity wwth the marketing initiatives. Def.'s Brief, at 22-
44. The court addresses each concern in turn.
1. OQpposing Affidavits

GMsets forth as evidence affidavits fromapproxi mately sixty-
five (65) GM deal ers who oppose Janes' presuned representation of
their interests. James submts that the court should accord the
affidavits no wei ght because "they arise in suspect circunstances
and they are irrelevant.” Plaintiff's Rebuttal Brief at 7.
According to Janes, the affidavits are the result of an "amazingly
i ntense canpaign by G\ to take advantage of the manufacturer's
i nherent | everage over dealers. Id. at 8 ("If vehicles do not
arrive, the dealer cannot sell."). Janmes cites extensively from

Kleiner v. First Nat'l Bank, 751 F.2d 1193 (11th Cr. 1985), for

the proposition that such an "extrenme and brazen solicitation”

should not be rewarded by the court.!? The affidavits also were

12The El eventh Circuit warned in Kl einer that
[a] unilateral communications scheme . . . is rife with
potential for coercion. |If the class and the class opponent

17



acquired within a short amount of tine; all but two were signed in
March with forty (40) signed between March 1 and March 10. The
bulk of the affidavits are identical, apart from the deal ership
| ocation and the deal ers' perfunctory signatures.®® Finally, Janes
asserts that the affidavits are m sleading in that they are couched
in advertising terns instead of differentiating between the
marketing initiatives and the 1% MSRP assessnent.

On the opposite side of the coin, GM asserts that not only
shoul d the court afford its affidavits substantial weight, but it
should also consider Janes' |lack of supporting affidavits as
evidence of the absence of potential class nenbers' support.
Def.'s Brief at 31-33. GM states that Janes' efforts to produce
favorabl e affidavits have resulted in a noticeable | ack of success
when conpared with GMs results. Id. at 31 ("Janes or its
attorneys have tried to drumup evidence that deal ers support this

| awsuit, but have been wholly unsuccessful."). Wile courts can

are involved in an ongoi ng busi ness rel ati onshi p,
communi cations fromthe class opponent to the class nay be
coerci ve.

Unsupervi sed, unilateral conmunications with the
plaintiff class sabotage the goal of infornmed consent by
urgi ng exclusion on the basis of a one-sided presentation of
the facts, w thout opportunity for rebuttal. The damage
fromm sstatenents could well be irreparable.

Kleiner, 751 F.2d at 1202-03.

B3The affidavits al so bear a substantial simlarity to
"form' affidavits produced in the M nnesota Lockwood litigation.
Ex. 5 att. Pl.'s Rebuttal Brief.
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consider lack of response from purported class nenbers in

determining the suitability of certification (see Liberty Lincoln

Mercury, Inc. v. Ford Mdtor Corp., 149 F.RD. 65 (D.NJ. 1993)

(class certification denied where only two other class nenbers
objected to Ford's wuniform national warranty reinbursenent

formula); Block v. First Blood Assocs., 125 F.R D. 39 (S.D.N.Y.

1989) (court refused to certify class where only 24 of 57 potenti al
cl ass nmenbers responded to solicitation requests)), the record is
void of any evidence that Janes nade a concerted effort to reach
the majority of the proposed class nenbers in an attenpt to solicit
support. 4

While there is authority for denying class certification in
the face of significant disagreenent anong the proposed class
menbers, the court is not persuaded on the basis of the affidavits

tosorule inthis case. Horton, 690 F. 2d at 485; see, e.q., East

Tex. Motor Freight Sys., Inc. v. Rodriqguez, 431 U S. 395, 405, 97

S. . 1891, 1897, 52 L. Ed. 2d 453 (1977); Peterson v. Cklahoma Gty

Housi ng Authority, 545 F.2d 1270, 1273 (10th G r. 1976); Swain v.

Brinegar, 517 F.2d 766 (7th Cr. 1975), reheard on nerits, 542 F. 2d

364 (7th Gr. 1976) (en banc). Janes produced evi dence that sone

putative class nmenbers privately support the litigation, but fear

“GM directed the court's attention to a single affidavit in
support of its claimthat Janmes unsuccessfully solicited support.
See Robertson Aff. 1 5, Ex. 69 att. Def.'s Brief. Janes al so
admtted to requesting assistance fromonly six individuals.
Pl.'s Rebuttal Brief at 11
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retribution if they publicly denonstrate their stand on the issue.
Janmes Aff. 1 4-6, 8-12, 17, Ex. 6 att. Plaintiff's Rebuttal Brief.
Al t hough GM produced evidence on the lack of its alleged coercion
in discussing this situation with its dealers, the court nust take
the facts alleged in the Iight nost favorable to the party noving
for class certification. Furthernore, GMproduced no evi dence that
the approximately 133 fornmer GM dealers who are also included in
t he proposed class definition oppose the litigation.

In any event, the affidavits fail to denonstrate any
precl usive conflict anong the putative class nenbers and t he naned
representative. The fact that sonme class nenbers object to the
litigation is insufficient to preclude certification under Rule
23(a)(4). Horton, 690 F.2d at 485 (noting that sone courts observe
unanimty is rarely achieved in |large classes and proceed on that
basis to certify; citing cases). Furthernore, there is no evidence
that this lawsuit wll adversely affect any legally cognizable
interest of the putative class nenbers. Janes' challenge solely
addresses the legality of the uniform 1% MSRP assessnent; the
Conpl ai nt does not seek to prohibit GMs assistance to dealers in
the form of the nyriad marketing initiatives. Taki ng the
allegations in Janmes' Conplaint as true, the 1% charge is an
illegal device used by GMto fund its own advertising. As such
the court may not use as a basis for denial of certification the

fact that sonme dealers may prefer to |l eave their rights unrenedi ed.
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In re Potash Antitrust Litig., 159 F.R D. 682, 692 (D. M nn. 1995).

Furthernore, the proper time for a class nenber to express his
di sagreenent with the lawsuit is after certification. I f such a
cl ass nenber genuinely disputes the appropriateness of the suit,
the class representative or class counsel, such a nenber may
utilize the opt-out procedure specified under Rule 23(c)(2). See

Race Bui ck-Pontiac-Cadillac-A dsnobile-GVC, Inc. v. General Mdtors

Corp., C. A No. 94-25-FErie, slip op. at 10 (WD. Pa. Cct. 11,
1994), Ex. B att. Plaintiff's Brief (finding opt-out option
adequate to address "differences of opinion" anong dealers

chal l engi ng GM s 1% MSRP assessnent) ; * Lockwood, 162 F. R D. at 578-

15Race involved a class challenge substantially simlar to
the case sub judice and to the Lockwood M nnesota litigation. GM
deal ers in Pennsylvania challenged the legality of GMs nmandatory
1% MSRP assessnent under the ADDCA and the applicable
Pennsyl vani a state statute. The Race Court certified the
foll ow ng cl ass:

Al'l persons who were |licensed and franchi sed Bui ck, Pontiac

Cadill ac, A dsnobile, or GMC Truck new vehicle dealers in

Pennsyl vania at any tinme from August 1, 1988 through

Decenber 31, 1993, excluding defendant, its affiliates,

di vi sions and subsi di ari es.

Race, C.A. No. 94-25-Erie, slip op. at Oder, Ex. B att.
Plaintiff's Brief.

In addition to the Race and Lockwood Courts, a third
district court considered class certification of GV deal ers
opposed to the 1% MSRP assessnent, also granted the plaintiff's
request, and certified the follow ng cl ass:

[Alll new Chevrol et dealers, GMC deal ers, and Chevrol et/ GVC

dealers, within the State of Ohio, who have refused or who

have involuntarily participated in or contributed to

Chevrol et or GVC advertising funds.

Kasper Bui ck-GVC Truck, Inc. v. CGeneral Mtors Corp., C. No. C 2-
88-944, slip op. at 9 (S.D. Ohio Aug. 2, 1989), Ex. B att.
Plaintiff's Brief.
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79 (sane). The class consists of a finite group of plaintiffs
identifiable by name and address!® such that determ ning those who
wish to opt out should not pose an inpossible or even onerous
bur den.
2. Factual Vari ances

In addition to the opposition based on its dealer affidavits,
GM also contests Janes' adequacy as the class representative
because of its insulated marketing environment and geographic
| ocation, the fact that it does not carry the Buick, Cadillac or
Chevrolet lines, its business volune or |ack thereof, Larry Janes'
negotiations to sell his dealership and Larry Janes' |ack of
famliarity with the marketing initiatives. Again, GV s clains
fail to denonstrate a preclusive conflict under Rule 23(a)(4).

Janes has only challenged the mandatory, uniform 1% NSRP
assessnment applied to all GVdeal ers. Taking the Conplaint as true
and assum ng that charge is illegal, no GMdeal er has a protectable
interest in the assessnment. This is true whether the dealer sells
vehicles in a metropolis or a small town, whether the dealer
advertises on television or solely by radio, whether the dealer

markets all GM lines or only one and whether the dealer sells a

%] ndeed, Janes previously acquired a list of current GM
dealers fromthe M ssissippi Mtor Vehicle Comm ssion. Ex. A
att. Pl."'s Brief. Simlarly, identifying fornmer dealers should
al so be acconplished with relative ease with the records the
court assunes GM has kept. See Def.'s Brief at 37 (totaling
nunbers of former M ssissippi GV dealers for each division).
Publ i shing the class notice would al so ease this burden.
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t housand new vehi cl es or a hundred.

As concerns Larry Janes' alleged negotiations to sell his
deal ership, the court nust inquire into his continued "w |Ilingness
and ability . . . to take an active role in and control the

l[itigation." Horton, 960 F.2d at 484; Roper v. Consurve, Inc., 578

F.2d 1106, 1112 (5th Gr. 1978) ("The relevant inquiry is whether
the plaintiffs maintain a sufficient interest in, and nexus wth,
the class so as to ensure vigorous representation.”), aff'd,

Deposit Guaranty Nat'l Bank v. Roper, 445 U. S. 326, 100 S. Ct. 1166

(1980). Larry Janmes has assured the court that even if he sells
hi s deal ership, he will zealously continue the litigation and that
he harbors no desire to withdraw as naned plaintiff. Janmes Aff.,
Ex. 6 att. Plaintiff's Rebuttal Brief. Moreover, while James nmay
not have denonstrated a thorough grasp of the nosaic of marketing
initiatives, he has shown sufficient understandi ng of the 1%charge
whi ch conposes his material claimin this litigation

Accordingly, the court finds that Janes has satisfied the
prerequi sites set out under Rule 23(a). The court nowdirects its
attention to an analysis of 23(b).
I11. FEDERAL RULE OF ClVIL PROCEDURE 23(b) (3)

After satisfying the criteria set out in Rule 23(a), a party

seeking class certification nust al so neet the requirenents of Rule

YThe court is also satisfied that Janes is not maintaining
the litigation as a threat for |l everage to drive up the price
of fered by GM on his deal ership.
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23(b)(1), (2), or (3). Janes asserts that it satisfies 23(b)(3)
whi ch provides that, in order to maintain a class action, a party
nmust denonstrate that common questions of fact or |aw predom nate
over individual issues and that a class action is the superior
met hod for maintaining the suit. Fed. R Gv. P. 23(b)(3). "[I]t
is not enough for the plaintiff to state a cause of action on his
own behal f against the defendants. The plaintiff nust state a

claim comon to all proposed class nenbers.™ Shi vangi v. Dean

Wtter Reynolds, Inc., 107 F.R D. 313, 324 (S.D. Mss. 1985).

GM | aunches its 23(b)(3) attack under the gloss of the nerits
of this action. Although "a peek into the nerits at this stage is

very premature,” In re Catfish, 826 F. Supp. at 1039 n.22, "[in]

order to make the findings required to certify a class action under
Rule 23(b)(3), one nust initially identify the substantive |aw
i ssues which will control the outconme of thelitigation." State v.

Blue Bird Body Co., 573 F.2d 309, 316 (5th Cr. 1978).

Janes asserts that GM s 1%charge vi ol ates both t he Aut onobil e
Deal ers Day in Court Act (ADDCA), 15 U . S.C. 88 1221 et seq., and
the M ssissippi Mdtor Vehicle Comm ssion Law (MWCL), M ss. Code
Ann. 88 63-17-51 et seq. The ADDCA provides in pertinent part:

An autonobile dealer may bring suit against any autonobile

manufacturer . . . and shall recover the danmages by him
sustained . . . by reason of the failure of said autonobile
manuf act ur er . . . to act in good faith in perform ng or

conplying with any of the terns or provisions of the franchise

: Provi ded, That in any such suit the manufacturer shall
not be barred fromasserting i n defense of any such action the
failure of the dealer to act in good faith.
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15 U.S.C. 8§ 1222 (enphasis added). "Good faith" is defined under
the Act as:

the duty of each party to any franchise, and all officers,
enpl oyees, or agents thereof to act in a fair and equitable
manner toward each other so as to guarantee the one party
freedomfromcoercion, intimdation, or threats of coercion or
intimdation from the other party: Pr ovi ded That
recommendat i on, endor senent, exposition, persuasion, urging or
argunent shall not be deened to constitute a lack of good
faith.

15 U.S.C. § 1221(e).
A Coer ci on

GM sets out the bad faith requirenent as the nost significant
el ement of the statute in ternms of determ ning class certification.
In interpreting the ADDCA, the general consensus is that the
cl ai mant nmust denonstrate actual coercion or intimdation intended

to achieve an inproper objective. See Bob Maxfield, lnc. V.

Anerican Mtors Corp., 637 F.2d 1033, 1038 (5th Cr.), cert.

denied, 454 U S. 860 (1981); Hubbard Chevrolet Co. v. Ceneral

Mot ors Corp., 682 F. Supp. 873 (S.D. Mss.), aff'd, 873 F.2d 873,

876 (5th Gr. 1987). Wthout such a showng, there can be no

recovery under the Act. "Coercion or intimdation nust include 'a
wrongful demand which will result in sanctions if not conplied
with.'" Fray Chevrolet Sales, Inc. v. General Mtors Corp., 536

F.2d 683, 685 (6th Cr. 1976).
The M ssissippi statute al so includes a coercion requirenent.
(1) It shall be unlawful and constitute a m sdeneanor:

* * %

(c) for a manufacturer, a distributor, a wholesaler, a
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distributor branch or division, a factory branch or
di vi sion, or a whol esal er branch or division, or officer,
agent or other representative thereof, to coerce, or
attenpt to coerce, any notor vehicle dealer

* * %

4. To contribute or pay noney or anything of val ue
into any cooperative or other advertising program
or fund.
M ss. Code Ann. 8§ 63-17-73. GMclains that individual questions of
fact predom nate over issues common to the class because the
coercion elenment necessarily entails individualized evidentiary
determ nations. According to GV each nenber would be required to
testify as to this elenent. However, coercion may be inplied on a

class-wde basis when the defendant's challenged conduct

constitutes a uniformagreenent conmon to class nenbers. Bogosi an

v. Gulf Gl Corp., 561 F.2d 434, 450 (3d Cr. 1977), cert. deni ed,

434 U. S. 1086 (1978); Sunrise Toyota, Ltd. v. Toyota Mdtor Co., 55

F.R D 519 (S.D.N.Y. 1972).

In the case sub judice, Janes has all eged just such a uniform
agreenent common to all GM dealers in the form of the 1%
assessnment. Taking the statenents in the Conplaint as true, as it
must, the court finds these allegations state a claimfor coercion
which is susceptible of common proof. GMconditioned the sale of
one product (new vehicles) on the sale of another (its marketing
initiatives). In essence, GMtold its dealers: "Either pay for
the marketing initiatives, or we will sell you no new vehicles."
GM made this statenment to all of its dealers, uniformy charging

the extra percentage in automaton-like fashion. The coercive
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el ement of such | everage is apparent as well as the uniformty with

whi ch GMi npl enent ed t he assessnent. See Bogosi an, 561 F. 2d at 450

("[Cloercion is inplicit when plaintiff proves a conditioning of
sal es of one product upon purchase of another."). Thus, the court
finds that comon questions of fact and law relating to the
legality of the 1% MSRP assessnent under the ADDCA predom nate over
i ndi vi dual issues which nmay ari se.

To the sanme extent, common questions of fact and | aw rel ati ng
tolegality under the MWCL predom nate. Wil e the actual |anguage
of the statute requires coercion to be denonstrated, such coercion
may be shown on a class-w de basis and need not be individually
determ ned, as set out above.

B. Danmages

GM s second of fensive pertaining to individual issues focuses
particularly on the damages requirenment of the M ssissippi statute
whi ch provi des:

Any licensee suffering pecuniary | oss because of any w || ful

failure by any other licensee to conply with any provision of

the [MWCL] or with any rule or regul ati on pronul gated by the
comm ssion under authority vested in it by said |law may
recover reasonabl e damages and attorney fees therefor in any
court of conpetent jurisdiction.
M ss. Code Ann. 8§ 63-17-101 (enphasis added). GM argues that for
each class nenber to have standing, it nust be individually shown
that they suffered "pecuniary |oss." Def.'s Brief at 49. The

court disagrees. While the anpbunt of damages suffered may have to

be proved on an individual basis, although the court expresses no
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conclusive opinion as to this matter at this premature tine, the

fact of injury is comobn to the class. As set out in the

Conpl ai nt, each class nenber sustained initial damages as a result
of the 1% MSRP assessnent on each new vehicle purchased.
Differences in the anmount of damages suffered by each cl ass nenber
W Il not preclude certification when the "fact of injury” is common

toall. Inre Catfish, 826 F. Supp. at 1042. The court finds GM s

obj ections unpersuasive in light of its holding that pecuniary | oss

inthis action is susceptible to common proof. 18

8The court is in accord with the Lockwood and Race Courts
whi ch concl uded that common issues predom nated under Rule
23(b)(3) and certified respective classes of GM deal ers who
chal l enged GM's 1% MSRP assessnent under the ADDCA and M nnesot a
and Pennsyl vania state | aw, and the Kasper Court which concl uded
that common i ssues predom nated under Rule 23(b)(2) and certified
a class of GM deal ers who chall enged GMs 1% MSRP assessnent
under the ADDCA and Chio state | aw

GM asserts in its brief that the only court to take a
simlar matter to trial to date, the District Court for the
Eastern District of Pennsylvania, established as law GM s
position that "fact of injury" nust be proved on an i ndividual
basis. Def.'s Brief at 52-55; Videon Chevrolet, Inc. v. Ceneral
Motors Corp., C. A No. 91-4202 (E.D. Pa.). Wile not a class
action, the plaintiff in that case challenged GMs Marketing
Initiative as violative of Pennsylvania state law. (The court
notes that Videon did not assert a violation of the ADDCA as
Janes has and as the plaintiffs did in Lockwood, Race and
Kasper.) The Videon court allowed as evidence the inpact that
the marketing initiative had on Videon's yearly gross profit
margins and its sales effectiveness. GM contends that such
evidence is necessary to prove fact of injury and can only be
proved on an individual basis. However, when Videon | ater
chal l enged that evidence in its Mtion for Judgnent As A Matter
of Law or in the alternative for a New Trial, the district court
poi nted out that Videon had not preserved that issue for post-
trial review because it failed to tinely object at trial when GV
of fered the evidence. Videon, C. A No. 91-4202, 1994 W 188931,
** 6.7 (May 16, 1994 E.D. Pa.), aff'd, No. 94-1616, slip op. (3d
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D. Superiority

The final elenent under Rule 23(b)(3) requires the party
seeking class certification to denonstrate that "a class actionis
superior to other available nethods for the fair and efficient
adj udi cation of the controversy." Fed. R Cv. P. 23(b)(3). The
court is convinced that certification of the proposed class wll
satisfy this final prong. Cass certification will safeguard the
judicial econony by limting duplicative litigation and ensure
uniformresults for simlarly situated parties.

CONCLUSI ON

The <court is convinced that James has satisfied the
prerequi sites for class certification under Rul e 23 and shal |l grant
its Motion for Class Certification. |In doing so, the court notes
that it nakes no determ nation as to the nerits of this case. The
court also retains great discretion over the managenent of this

| awsui t . In re Catfish, 826 F. Supp. at 1045. Shoul d cl ass

treatnment | ater becone inappropriate, the court will not hesitate
to take whatever renedi al steps are necessary. The class shall be
defined as foll ows:
Al |l persons who have been M ssissippi GMdealers at any tinme
since Septenber 1, 1988 who have paid the GV 1% NMSRP

assessnment when purchasing one or nore vehicles from GV
excl udi ng def endant, its affiliates, di vi si ons and

Cr. Dec. 12, 1994), Ex. 21 att. to Def.'s Brief. Because such
proof was not objected to at trial, it cannot be said that any
court has established as |aw the fact that such evidence is
necessary for a finding of fact of injury.
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subsi di ari es.

A separate order in accordance with this opinion shall issue
thi s day.
TH S day of February, 1996.

United States District Judge
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
DELTA DI VI SI ON

LARRY JAMES OLDSMOBI LE- PONTI AC-
GVC TRUCK CO., INC.,
on behal f of itself and all

others simlarly situated PLAI NTI FF
VS. Civil Action No. 2-94cv90-D-B
GENERAL MOTORS CORPORATI ON DEFENDANT

ORDER GRANTI NG MOTI ON FOR
CLASS CERTI FI CATI ON

Pursuant to a nmenorandum opinion entered this day, the court
upon due consideration of Plaintiff's notion for cl ass
certification, finds that said notionis well taken and it shall be
gr ant ed.

It is therefore ORDERED that:

1) Plaintiff Larry Janmes O dsnobil e-Pontiac-GVC Truck Co.,
Inc.'s Mtion for Class Certification be, and it is hereby,
CGRANTED.

2) the class shall be defined as foll ows:

Al |l persons who have been M ssissippi GMdealers at any tinme

since Septenber 1, 1988 who have paid the GV 1% NMSRP

assessnent when purchasing one or nore vehicles from GV
excl udi ng def endant, its affiliates, di vi si ons and
subsi di ari es.

3) Def endant General Mdtors Corporation's Mtion to Hold
Class Certification Mdtion in Abeyance be, and it is hereby, DEN ED
AS MOOT.

4) Plaintiff Larry Janmes O dsnobil e-Pontiac-GVC Truck Co.,
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Inc. be, and is hereby, DESI GNATED AS CLASS REPRESENTATI VE.

5) Plaintiff's counsel, Edward A. Mss, M chael B. Hyman,
John H. Ward, Paul |. Cuest, Steven A Asher, and James C. Garl and,
Sr., be, and are hereby, DESI GNATED AS CLASS COUNSEL.

6) cl ass counsel shall cause notice to be mailed by first
class mail, postage prepaid, to all nenbers of the class who can be
identified through reasonable effort. The notice shall conply in
all respects wth Federal Rule of Civil Procedure 23(c)(2).

7) cl ass nenbers may exclude thenselves from the class by
filing wwth class counsel witten notification that they request
exclusion fromthe class by March 18, 1996.

8) cl ass counsel file with the derk of the Court by Mrch
29, 1996, an affidavit identifying the persons to whom notice has
been mail ed and who have not tinely requested excl usion.

Al  nenoranda, depositions, affidavits and other matters
considered by the court in granting Plaintiff's Mtion for C ass
Certification are hereby i ncorporated and nmade a part of the record
in this cause.

SO ORDERED, this day of February, 1996.

United States District Judge
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